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Avo Optimo
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A la belle étoile

J’ai vu ton visage gris

T’avais un chagrin d’amour

Les mensonges, c’est désespéré

Où est la cavalière?

Tu n’es plus brave

Je t’ai perdue dans la foule

Tu as coulé sous les flots

La mer était calme mais il pleuvait sans cesse

J’ai compté les bateaux, j’ai compté la tristesse

Et combien de vies cela a-t-il coûté?

Et combien de vies cela a-t-il coûté?

Avé Maria

Avé Maria

“Gone under Sea”, electrelane (The Power Out 2004)

∵

Emilia Mataix Ferrándiz - 9789004515802
Downloaded from Brill.com 03/26/2024 09:02:40AM

via Open Access. This is an open access title distributed under the terms of
the CC BY-NC 4.0 license, which permits any non-commercial use,

distribution, and reproduction in any medium, provided no alterations are
made and the original author(s) and source are credited.

https://creativecommons.org/licenses/by-nc/4.0/

https://creativecommons.org/licenses/by-nc/4.0/


Contents

Acknowledgements ix

Abbreviations x

List of Roman Jurists Cited xi

Note on Translations xii

Introduction: Shipwrecks andMaritime Cultural Landscapes 1

1 The Beginnings of a Mediterranean Paradigm 9

1.1 Introductory Remarks: Some Notes about the Sea in Ancient

Thought 9

1.2 Ius Naufragii, or the ‘Righteous’ Plunder 14

1.2.1 Ius Naufragii and Piracy 16

1.2.2 The Spatial Turn of the Ius Naufragii 20

1.3 But This Is Vis! When the Shore Meets the Sea 25

1.4 De Incendio Ruina Naufragio Rate Nave Expugnata: A Roman Turn in

the Conception of Shipwrecking 31

1.4.1 Chronology and Historical Context of the Edict 36

2 The Nature of the Actio de Naufragio 44

2.1 Outline of the Behaviours Included in the Actio De Naufragio 45

2.1.1 Ius Gentium and the Sea 51

2.1.2 Civilian Remedies for a Sea Space Common to All? 55

2.2 The Spatial Dimension of the Actio De Naufragio 60

2.2.1 Inside the Jurists’ Minds 61

2.2.2 Geopolitical Aspects 65

2.2.3 Shipwrecks and Status 69

2.3 Processual Remarks 72

2.3.1 What Sort of ProceduresWere Available? 73

2.3.2 Who is the Judge? 77

3 The Sea Gives, and the Sea Takes: On Ownership 82

3.1 The Sea and Its Power 82

3.2 When Humans Mediate in the Ownership of Things 87

3.2.1 Derelictio vs. Deperditio 88

3.2.2 Animal Likeness: Ferarum Bestiarum and Their Casuistry 92

3.2.3 Jettisoning 96

Emilia Mataix Ferrándiz - 9789004515802
Downloaded from Brill.com 03/26/2024 09:02:40AM

via Open Access. This is an open access title distributed under the terms of
the CC BY-NC 4.0 license, which permits any non-commercial use,

distribution, and reproduction in any medium, provided no alterations are
made and the original author(s) and source are credited.

https://creativecommons.org/licenses/by-nc/4.0/

https://creativecommons.org/licenses/by-nc/4.0/


viii contents

3.2.4 Direptio 100

3.2.5 Stealing from Shipwrecks: One Peculiar Case 105

3.3 Ownership between Land andWater: Mental and Legal

Chorographies 108

3.3.1 The Gradual Domination of Wild Nature 108

3.3.2 Public and Private Realms: Sea and Shores 111

3.3.3 Riverine Spaces 117

4 It Happened at Sea 122

4.1 Seizing Space by Using Legal Institutions 123

4.1.1 Damnum Iniuria Datum and Shipwrecks 123

4.1.2 LossWrongfully Caused 126

4.2 Establishing Parallels with Land Case Studies 130

4.2.1 Turba (Tumult) 131

4.2.2 Ruina (Collapse of a Building) 134

4.2.3 Incendium (Fire) 134

5 Causing Intentional Harm at Sea 141

5.1 Shipwrecking Far after the Enactment of the Edictum de

Naufragio 141

5.1.1 Hubs of Violence in the Mediterranean and How to Legally

Target Them 142

5.1.2 Some Cases in Point 146

5.2 IntentionalWreckage 151

5.2.1 Boarding and Taking a Ship (De Nave Expugnata) 152

5.2.2 Land and Sea Banditry: Legal Analogies and Their

Significance 157

5.2.3 Shipwrecking and Its Parallelisms with the Activities of Bandits,

Murderers and Poisoners (de Sicariis et Veneficiis) 161

5.2.4 FraudulentWreckage 164

Conclusion 170

Translation of the Title D.47.9.: De Incendio Ruina Naufragio Rate Nave

Expugnata 175

Appendix 183

Bibliography 193

Index 227

List of Sources Cited 232

Emilia Mataix Ferrándiz - 9789004515802
Downloaded from Brill.com 03/26/2024 09:02:40AM

via Open Access. This is an open access title distributed under the terms of
the CC BY-NC 4.0 license, which permits any non-commercial use,

distribution, and reproduction in any medium, provided no alterations are
made and the original author(s) and source are credited.

https://creativecommons.org/licenses/by-nc/4.0/

https://creativecommons.org/licenses/by-nc/4.0/


Acknowledgements

This book is the outcome of seven years of research on shipwrecks and Roman

law, which started when I undertook my PhD and has continued into my sub-

sequent academic career. I would like to thank my former supervisors Gian-

franco Purpura, Carlos SánchezMoreno-Ellart, and Aránzazu Calzada for their

help and support during the inception of this research. I also owe a debt of

thanks to all those who played their part in assisting with a variety of aspects of

the research: Kaius Tuori, Jacob Giltaij, RosaMentxaka, Jean-François Gerkens,

Antti Lampinen and Maijastina Kahlos for revising the drafts of this book in

its different stages. Many thanks as well to my colleagues from the Centre of

Excellence in Law, Identity and the European Narratives and from the Hel-

sinki Collegium for Advanced Studies, who provided very helpful comments

during my seminars there. This volume would not have been posible without

the generous financial support of the Centre of Excellence in Law, Identity and

the European narratives, funded by the Academy of Finland, the Helsinki Col-

legium for Advanced Studies, the Ghent University research group ‘Structural

Developments of Economic Performance in the Roman World’, and the Käte

Hamburger Kolleg (University of Münster).

I also wish to express my gratitude to various colleagues, who over the

years have offered support and engaged in constructive discussions with me

aboutmany aspects of my research. Many thanks to Senni-Mut Tracy and Heta

Björklund who very patiently helped me edit the manuscript, and to Chris-

topher Tenwolde, Millie Gall and Karen Francis for their language revisions.

I would also like to thank the editorial board at Brill for supporting the idea

of this manuscript from the start, and express my gratitude towards Giulia

Moriconi, Mirjam Elbers, and to the anonymous reviewer at Brill, whose com-

ments have undoubtedly made this a better book. Naturally, the responsibility

for the views and errors in this book is entirely mine.

Of course, writing a book encroaches on your private life, and I could not

have completed this onewithout the understanding and support of mybeloved

ones. Here it really is impossible to mention everybody, but I would like to

acknowledge my friends for being there and celebrating my peculiar choice

of profession. More generally, I want to thankmy family, especially my brother,

who has always patiently heardmy stories, andmymother and father, for never

pushing me in my choices and for their love and encouragement for the path

I chose to follow. Thanks to Mikko, my Gaius ubi ego Gaia. Finally, this book is

dedicated to the loving memory of my grandfather, who passed away during

the final writing stages of my PhD, and whose passion for the sea deserves to

be honoured by this volume. Emilia Mataix Ferrándiz - 9789004515802
Downloaded from Brill.com 03/26/2024 09:02:40AM

via Open Access. This is an open access title distributed under the terms of
the CC BY-NC 4.0 license, which permits any non-commercial use,

distribution, and reproduction in any medium, provided no alterations are
made and the original author(s) and source are credited.

https://creativecommons.org/licenses/by-nc/4.0/

https://creativecommons.org/licenses/by-nc/4.0/


Abbreviations

Bas. Libri Basilicorum (Heimbach 1833)

bce Before Christian Era

ce Christian Era

CIL Corpus Inscriptionum Latinarum

C. Codex of Justinian

Coll. Mosaicarum et Romanarum Legum Collatio

CTh Theodosian Code

ED Enciclopedia del Diritto (65 vols.) Milan 1958–2004

D. Digest of Justinian

FIRA Fontes Iuris Romani Antejustiniani

G. Institutes of Gaius

Inst. Institutes of Justinian

Lenel, EP Lenel, O. Das Edictum Perpetuum (Leipzig 1927)

Lenel, Pal. Lenel, O. Palingenesia Iuris Civilis (2 vols.) (Leipzig 1889)

NDI Novo Digesto Italiano

NNDI Novissimo Digesto Italiano

OCD Oxford Classical Dictionary4 (Oxford 2012)

PS Pauli Sententiae

P.Oxy Oxyrynchus Papyri

Pr. Principium

Rudorff, EP Rudorff, A.F. De iuris dictione edictum. Edicti perpetui quae reliqua sunt

(Leipzig 1864)

SV Staatsverträge des Altertums

Emilia Mataix Ferrándiz - 9789004515802
Downloaded from Brill.com 03/26/2024 09:02:40AM

via Open Access. This is an open access title distributed under the terms of
the CC BY-NC 4.0 license, which permits any non-commercial use,

distribution, and reproduction in any medium, provided no alterations are
made and the original author(s) and source are credited.

https://creativecommons.org/licenses/by-nc/4.0/

https://creativecommons.org/licenses/by-nc/4.0/


List of Roman Jurists Cited

The dating is based on Domingo 2004.

Africanus (Sextus Caecilius Africanus) Late second century ce

Aristo (Titius Aristo) First–second century ce

Aulus Ofilius First century ce

Callistratus Second–third century ce

Celsus (filius) (Publius Iuventius Celsus) Second century ce

Gaius Mid-second century ce

Iavolenus (Lucius Iavolenus Priscus) Late first century ce

Labeo (Marcus Antistius Labeo) c. 50bce–15ce

Longinus (Gaius Cassius Longinus) Late first century bce–early first century

ce

Macer (Aemilius Macer) Third century ce

Marcian (Aelius Marcianus) Third century ce

Neratius (Lucius Neratius Priscus) Early second century ce

Papinianus (Aemilius Papinianus) c. 140–212ce

Paul (Iulius Paulus) Early third century ce

Pomponius (Sextus Pomponius) Second century ce

Proculus (Sempronius Proculus) c. 10bce–70ce

Sabinus (Massurius Sabinus) Early first century ce

Scaevola (Quintus Mucius Scaevola) Late second-early first century bce

Servius (Servius Sulpicius Rufus) c. 106–43bce

Tryphoninus (Claudius Tryphoninus) c. 200ce

Ulpian (Domitius Ulpianus) 170–c. 223ce

Volusius Maecianus c. 110–175ce

Emilia Mataix Ferrándiz - 9789004515802
Downloaded from Brill.com 03/26/2024 09:02:40AM

via Open Access. This is an open access title distributed under the terms of
the CC BY-NC 4.0 license, which permits any non-commercial use,

distribution, and reproduction in any medium, provided no alterations are
made and the original author(s) and source are credited.

https://creativecommons.org/licenses/by-nc/4.0/

https://creativecommons.org/licenses/by-nc/4.0/


Note on Translations

To ensure that the texts cited in this book are also accessible to people who do

not have a working knowledge of Latin, I have added translations to the key

texts cited in the text, the footnotes and the appendix. Indeed, the fragments

of the title de naufragio included in the footnotes have their own section at the

end of the book, for which I have amended the 1985 English translation edited

byWatson. For passageD.8.4.13pr. (Ulpian. 6Opin.) from theDigest of Justinian,

I have used the 2013 English translation of Marzano’s book. For passages from

other titles in the Digest, I have also amended these in line with the abovemen-

tioned edition byWatson. For passages from theCodex of Justinian, I have used

the 2016 translation edited by Frier, based on the 1921 translation by Blume. For

passages fromthe Institutes of Gaius, I haveused the 1988English translationby

Gordon and Robinson. For passages from theTheodosian Code, I have used the

1952 English translations by Pharr. All passages taken from the works of Latin

authors refer to the Loeb editions of those works. All other translations are my

own, that being the reason why these texts lack a reference to the translator.
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